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FIRM VICTORY

Correctional Deputy’s Termination Upheld Due To Misconduct And Dishonesty.

LCW Partner Jennifer Rosner and Associate Attorneys James Oldendorph
and Brian Dierzé successfully represented a county in a correctional deputy’s
disciplinary appeal.

In June 2019, a correctional deputy with a sheriff’s department (Department)
searched a prison inmate’s cell after the inmate was disrespectful towards the
deputy. During the search, the inmate’s commissary and food items were
damaged, with some of his items were strewn outside of the cell. The correctional
deputy did not prepare a cell search log or activity report.

After the cell search, the correctional deputy allegedly announced over the
prison loudspeaker that dayroom privileges — a set number of hours when
inmates are allowed to socialize, take a shower, and make telephone calls — were
suspended for the entire cellblock. According to the inmate, the correctional
deputy announced that the inmate whose cell was searched was to blame for
the suspension of dayroom privileges, which caused other inmates to attack the
inmate.

In responding to the attack, the correctional deputy handcuffed only the attacked
inmate. The correctional deputy also did not give the involved inmates Miranda
Warnings or interview them. The deputy also closed the incident file without a
report, despite being assigned to do so.

The injured inmate then submitted a grievance and a letter to the grand jury.

The inmate alleged the correctional deputy orchestrated an attack on him and
destroyed his personal property during the cell search. A subsequent investigation
found that the correctional deputy violated several of the Department’s General
Orders, including dishonestly stating that he Mirandized inmates, interviewed
inmates, and prepared a written report following the incident. The deputy told
the investigator that he merely forgot to submit the written report, and thereafter
submitted a report that was poorly written and appeared to be a “cut and paste”
job. Based on the investigation findings, the correctional deputy was terminated.

The correctional deputy appealed his termination, alleging that he searched the
inmate’s cell for potential contraband, such as drugs or alcohol, given the inmate’s
disrespectful behavior. The hearing officer found, however, that the weight of the
evidence showed that the correctional deputy searched the inmate’s cell strictly
in response to the inmate’s disrespectful conduct. The hearing officer cited the
correctional deputy’s hearing testimony that there was no evidence that the
inmate was under the influence of drugs or alcohol before or after the cell search.
The hearing officer further found that the search was not conducted properly or
professionally given the destruction of the inmate’s property and the correctional
deputy’s failure to prepare a cell search log or activity report documenting the
search. The hearing officer determined that the correctional deputy’s conduct
violated the Department’s General Orders and provisions of the applicable
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memorandum of understanding (MOU) regarding
incompetence, inefficiency, negligence, and conduct
unbecoming of a custodial deputy.

The correctional deputy further alleged that evidence
did not show that he orchestrated the assault and battery
of the inmate. The hearing officer agreed, and found
that there was conflicting evidence regarding whether
the correctional deputy identified the inmate over the
cellblock loudspeaker. However, the hearing officer
found that the deputy’s failure to handcuff all inmates
involved in the battery violated the Department’s
General Orders and MOU provisions.

Lastly, the hearing officer found that the correctional
deputy failed to properly investigate the assault,
including failing to Mirandize or interview the inmates
involved; failed to prepare an incident report; and was
dishonest regarding his investigation of the incident. The
hearing officer noted that credibility and honesty are
essential traits of a custodial deputy, and that breach of
trust is sufficient to terminate the employment of even a
long-term deputy with no record of prior discipline.

Nore:
This case is another in a long line of cases that finds that
termination is an appropriate penalty for peace officer
and/or custodial deputy dishonesty due to the position of
trust they hold with the communities they serve.

Union’s Request For “Clarification” Of Arbitration
Award Denied.

LCW Partner Adrianna Guzman and Associate
Attorney Jolina Abrena successfully represented a
county in opposing a union’s request for clarification
of an arbitration award involving a deputy sheriff.
The union’s request came more than two years after
arbitration.

In the original arbitration, a deputy sheriff grieved the
removal of his training duties while assigned to a field
training officer (FTO) position. The memorandum of
understanding (MOU) provided that an FTO receives
bonus pay only when assigned training duties. In July
2018, the original arbitration decision found that the
department violated the MOU by not providing the
deputy with training duties. The arbitrator ordered that
the deputy be reinstated as an FTO with training duties
and awarded him the bonus pay he would have received
had the department not removed those duties. After the
arbitrator issued his arbitration decision and award, the
union requested that the arbitrator retain jurisdiction
until November 21, 2018. Since the union did not seek to
re-open the arbitration proceedings, the decision became
final and binding on November 22, 2018.
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In April 2021, approximately 29 months after the
arbitration decision became final and binding, the union
requested that the arbitrator clarify the arbitration
award. Specifically, the union alleged that the deputy
was entitled to “Senior FTO” bonus pay — a higher level
of bonus pay — from the time his training duties were
removed until the department reinstated those duties
in compliance with the arbitration award in 2018. The
union argued that its request for clarification did not
represent a “reopening” of the prior arbitration because
the request did not require consideration of additional
testimony or documentation.

The department opposed the union’s request for
clarification on the grounds that the union waited more
than two years after the original decision became final
and binding to make its request. The department further
noted that the union had the opportunity to submit an
application to correct the arbitration decision and award
under Code of Civil Procedure Section 1284, or to file

a petition to correct the arbitration decision and award
pursuant to Section 1285.8 and 1288, but failed to do
either. The arbitrator agreed, noting that he had neither
the authority nor the jurisdiction to clarify the award.
Accordingly, the arbitrator denied the union’s request
for clarification.

Nore:
LCW was able to prove that the union was not simply
seeking a “clarification” of the arbitration award, but was
trying to reopen or correct an arbitration decision and
award without a timely motion.

COURT SECURITY
SERVICES

Sheriff’s Office Could Not Rely On MOU Terms For
Court Security Services Because They Failed To Comply
With The Law.

In July 2015, the Alameda County Superior Court
(ACSC), the County of Alameda (County), and the
Alameda County Sheriff’s Office (Sheriff’s Office)
entered into a memorandum of understanding (MOU).
The MOU covered a three-year period from 2014 to
2017, and confirmed that the County and Sheriff’s Office
would provide court security services to ACSC. The
MOU stated the terms of the court security services
were in Exhibits C-1 and C-3 of the MOU. Exhibit

C-1 described specific and detailed staffing needs for
each ACSC location and contained charts identifying
precisely how many Sheriff’s Office employees in each
classification were required at each court location,
amounting to a minimum of 129 court security
personnel. Exhibit C-3 stated the Sheriff’s Office was
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not required to provide security services in excess of
any funding ultimately issued by the State of California
(State) to the County for those services. The Sheriff’s
Office reserved the right in Exhibit C-3 to reduce the
number of personnel and scope of security services if the
State failed to provide sufficient funds.

In 2016, the Sheriff’s Office submitted a request to the
State for over $3 million in additional funding for court
security services at one of ACSC’s court locations. In
2017, the State responded by granting the Sheriff’s
Office an additional $500,000 per year for court security
services. Thereafter, the Sheriff’s Office informed ACSC
that court security staffing would be reduced from 129
to 114 personnel due to the shortfall in funding from
the State. The Sheriff’s Office and the County also
recommended that ACSC alter court operations so that
ACSC would need fewer security personnel.

In October 2019, ACSC filed a petition for a writ of
mandate and complaint for declaratory relief against the
County and Sheriff’s Office, alleging that the County
had a duty to provide and pay for 129 court security
personnel even if the State’s funding did not cover the
cost of doing so until the parties entered into a new
MOU. The County and Sheriff’s Office alleged that
Exhibit C-3 of the MOU permitted the Sheriff’s Office to
reduce staffing depending on the funding provided by
the State.

The trial court denied ACSC’s writ petition and entered
judgment for the County and Sheriff’s Office, finding
that there was nothing in Exhibit C-3 to suggest that the
parties intended for the Sheriff’s Office to be obligated
to provide a minimum of 129 security personnel if

the funding provided by the State was not sufficient.
ACSC appealed, arguing that the County and Sheriff’s
Office were bound to provide the level of court security
services set forth in Exhibit C-1 because Exhibit C-3 did
not contain a “mutually agreed upon” list of the court
security services that the Sheriff’s Office was obligated
to provide to ACSC. The Court of Appeal agreed and
reversed the trial court’s decision.

The Court of Appeal acknowledged that superior
courts must “contract, subject to available funding,
with a sheriff or martial, for the necessary level of law
enforcement services in the courts.” The Court then
examined Government Code Section 69926, which
requires a court security MOU to specify “an agreed-
upon level of court security services” in order to remain
in effect after the MOU expired and until the parties
agree on a new MOU. The Court of Appeal held that
because Exhibit C-3 did not identify any “agreed upon
level of court security services,” and instead allowed
the Sheriff’s Office to unilaterally reduce services to
whatever amount could be supported by the funding
provided to the State, it did not comply with Section
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69926. By contrast, Exhibit C-1 expressly identified
a minimum level of court security services of 129
personnel.

The County argued that Exhibit C-3 was not required to
specify an agreed upon level of court security services
because that information was provided elsewhere in
the MOU, and specifically in Exhibit C-1. The Court

of Appeal disagreed, holding that Section 69926 states
that MOU provisions will only remain in effect after the
MOU expires if they specify an agreed-upon level of
court security services, which Exhibit C-3 did not do. The
Court stated that its holding aligned with public policy
of ensuring that courts have adequate and dependable
security services.

The Court of Appeal reversed the judgment for the
County and Sherift’s Office and remanded the matter
back to the trial court for further proceedings regarding
the affirmative defenses raised by the County and the
Sheriff’s Office.

Superior Court of Alameda County v. County of Alameda, 65 Cal.
App.5th 838 (2021).

Nore:
The Court of Appeal noted that the law regarding the
security services a county or sheriff's department provides
to the courts is explicit as to what happens after the MOU
expires. Any MOU provision contrary to the law was
unenforceable after the MOU expired.

DUE PROCESS

Final Decision Maker’s Involvement Excused Employee
From Exhausting His Administrative Appeal.

Jason Briley worked for the City of West Covina

as a deputy fire marshal. As deputy fire marshal,
Briley oversaw the operations of the Fire Prevention
Bureau, which included checking building code plans
and existing buildings for Fire Code compliance

and conducting fire investigations. For part of his
employment, the assistant fire chief, Larry Whithorn,
supervised Briley.

In June 2014, Briley complained to the City that several
City officials, including Whithorn and the city manager,
had: failed to address his reports of Fire Code violations;
and allowed a building permit to be issued before the
building plans had passed fire inspection. The City
hired a private firm to investigate Briley’s allegations.

After making his initial complaint, Briley also
complained that Whithorn and others had retaliated
against him by cancelling his scheduled overtime,
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moving him to a smaller office, and changing his take-
home vehicle. These new allegations were included in
the pending investigation.

During this time, Briley also filed grievances raising
many of the same claims and alleging that Whithorn
had retaliated by giving him a poor performance review.
In January 2015, the investigation firm concluded

that Briley’s allegations were largely unfounded. The
then-Assistant City Manager Freeland received the
report and adopted the firm’s findings. As a result of
this investigation, Whithorn's relationship with Briley
became “strained.”

While this investigation was still pending, Whithorn
and the city manager also informed the City of multiple
complaints against Briley involving allegations of
misconduct and unprofessional behavior. Specifically,
Briley was alleged to have: 1) addressed a fire captain
in an unprofessional manner and used profanity in
addressing a retail worker when responding to a fire
alarm at a store; 2) improperly obtained a prospective
City employee’s personnel form; and 3) used profanity
in addressing individuals at a CrossFit gym. The City
retained another firm to investigate the allegations
against Briley. The investigation ultimately determined
that Briley had exhibited a pattern of unbecoming
conduct, unprofessional behavior, and incompetence,
and that Briley had been untruthful. By this time,
Whithorn had been promoted to fire chief.

As fire chief, Whithorn issued Briley a notice of intent

to terminate. After a pre-termination meeting, another
city official decided to uphold Briley’s termination and
issued him a notice of termination. Through his counsel,
Briley protested his termination and asserted it was
“clearly further retaliation against him.”

In December 2015, Briley initiated an administrative
appeal of his discipline to the City’s HR Commission.
The City’s rules provide that the HR Commission must
grant the employee an evidentiary hearing and deliver
its recommendations to relevant City officials. For
Briley’s appeal, the ultimate decisionmakers following
the HR Commission’s review would have been
Whithorn and Freeland. Around this time, Freeland,
who had adopted the investigation firm’s findings that
Briley’s retaliation claims were largely unfounded, had
been promoted to city manager.

While the HR Commission scheduled Briley’s appeal,
Briley’s counsel notified the commission that Briley
would not proceed because the appeal hearing would
be futile for several reasons, including that Freeland and
Whithorn were biased against him. Briley then initiated
a civil lawsuit against the City alleging whistleblower
retaliation under Labor Code Section 1102.5. The City
argued that Briley could not pursue his claims because
he failed to exhaust his administrative remedies, but the
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trial court disagreed. Instead, the court concluded that
Briley was excused from pursuing an appeal to the HR
Commission. The matter proceeded to trial, and the jury
awarded Briley $4 million dollars, including $3.5 million
in noneconomic damages. The City appealed.

On appeal, the City claimed, among other arguments,
that the trial court: erred in concluding Briley was not
required to exhaust his administrative remedies; and
abused its discretion in failing to reduce the jury’s
excessive award for non-economic damages.

The Court of Appeal found for Briley on the failure to
exhaust remedies defense. The Court relied solely on
Whithorn's involvement in the underling dispute and
his expected role in deciding Briley’s appeal. Although
the Court found that the standard for impartiality in

an administrative hearing was lower than in judicial
proceedings, the Court determined that Whithorn’s
involvement in the administrative appeal violated due
process. Therefore, Briley was excused from proceeding
with his administrative appeal. The court reasoned that
due process entitles a person seeking an evidentiary
administrative hearing appeal to “a reasonably impartial,
noninvolved reviewer.” Whithorn’s role presented

an “unacceptable risk” of bias that excused Briley

from exhausting this remedy, given both: Whithorn's
personal involvement in the same controversies at

issue in the administrative appeal; and the significant
animosity between Whithorn and Briley that resulted
from Briley’s attacks on Whithorn's integrity. The Court
was careful to emphasize that it was not making any
blanket finding about bias in administrative hearing
decision makers. Instead, the Court held “only that as a
matter of due process, an official whose prior dealings
with the employee have created substantial animosity
and whose own conduct and character are central to the
proceeding may not serve as a decisionmaker.”

The court concluded that the $3.5 million noneconomic
damages award was so excessive that it may have
resulted from the jury’s passion or prejudice. At trial,
Briley claimed that his termination had caused him
“distress” and that the ordeal was “tough” because: his
livelihood was taken away; and he had dedicated eight
years to the City. He also stated his termination was
“upsetting”, and that he had “issues with his sleep”
because of financial uncertainty. There was no evidence,
however, that any of the problems Briley described
were particularly severe. Thus, the court concluded that
the jury’s total award of $3.5 million in noneconomic
damages was “shockingly disproportionate to the
evidence of Briley’s harm and cannot stand.” The

court remanded the case for a new trial on Briley’s
noneconomic damages.
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Briley v. City of W. Covina, 66 Cal. App.5th 119 (2021).

Norte:
LCW Managing Partner |. Scott Tiedemann, Senior
Counsel David Urban, and Associate Alex Wong
prepared an amicus brief on behalf of the League of
California Cities and California Special District’s
Association for this case.

DISCRIMINATION

The Time To File A Failure-To-Promote Claim Begins
When The Employee Knows Or Should Known Of The
Decision To Promote Another.

Pamela Pollock is a customer service representative

at Tri-Modal Distribution Services, Inc. (Tri-Modal),

a freight shipping company. In 2014, Tri-Modal’s
executive vice-president, Michael Kelso, initiated a
dating relationship with Pollock. While Kelso wanted
the relationship to become sexual, Pollock did not, so she
ended the relationship in 2016. Subsequently, Pollock
alleged that Tri-Modal and Kelso denied her a series of
promotions, even though she was the most qualified
candidate, and that her refusal to have sex with Kelso
was the reason.

On April 18, 2018, Pollock filed an administrative
complaint with California’s Department of Fair
Employment and Housing (DFEH) alleging quid

pro quo sexual harassment in violation of the Fair
Employment and Housing Act (FEHA). In her DFEH
complaint, Pollock challenged the promotion of Leticia
Gonzalez, among others. As relevant to this appeal,
Tri-Modal offered, and Gonzalez accepted, a promotion
in March 2017 and the promotion took effect on May

1, 2017. There was no evidence as to whether or when
Tri-Modal notified Pollock that she did not receive the
promotion. There was also no evidence that Pollock
knew or had reason to know that Gonzalez was offered
the promotion and accepted it in March 2017.

At the time Pollock filed her DFEH complaint, the
FEHA required employees seeking relief to file an
administrative complaint with the DFEH within one
year “from the date upon which the alleged unlawful
practice . . . occurred.” Pollock argued her failure to
be promoted occurred on the May 1, 2017 date that
Gonzalez began her promotion, so her April 2018
administrative complaint was timely. Tri-Modal and
Kelso argued, however, that its failure to promote
Pollock “occurred” in March 2017 when Gonzalez
accepted promotion, so Pollock filed her complaint too
late.
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The trial court concluded that the failure to promote
occurred in March 2017 when Gonzalez was offered

and accepted the promotion. Thus, the trial court found
that Pollock’s claim was time-barred, and the Court of
Appeal agreed. The Court of Appeal then awarded
costs on appeal to all of the defendants. However, the
court did not address whether Pollock’s underlying
claim was “frivolous, unreasonable, or groundless when
brought” or that she “continued to litigate after it clearly
became so.” After Pollock petitioned for a rehearing on
the award of costs and the Court of Appeal denied her
petition, the California Supreme Court granted review.

The California Supreme Court held that for a FEHA
failure to promote claim, the statute of limitations to

file a DFEH complaint begins to run when an employee
knows or reasonably should know of the employer’s
refusal to promote the employee. Although there was
no evidence in this case when Pollack knew of Gonzalez’
promotion, Pollack’s legal papers in opposition to
Kelso’s motion for summary judgment did not dispute
that Gonzalez was offered and accepted the promotion
in March 2017.

In addition, the Court held that the FEHA’s directive that
a prevailing FEHA defendant “shall not be awarded fees
and costs unless the court finds the action was frivolous,
unreasonable, or groundless when brought, or the
plaintiff continued to litigation after it clearly became so”
also applies to an award of costs on appeal. The Court
concluded the Court of Appeal erred in awarding costs
on appeal to Tri-Modal and Kelso without first finding
whether Pollock’s underlying claim was objectively
groundless.

Pollock v. Tri-Modal Distribution Servs., Inc., 2021 WL 3137429
(Cal. July 26, 2021).

Norte:
At the time of the alleged misconduct here, the FEHA
provided that an administrative complained needed to
be filed with the DFEH within one year. The California
Legislature expanded that time to three years. This case
also demonstrates how important it is to carefully respond
to alleged facts in a summary judgement motion.

WAGE AND HOUR

California Law Allows The “Rate-In-Effect” Method To
Calculate The Regular Rate Of Pay.

In 2011, a group of employees from several Buffalo Wild
Wings franchises sued the owners of their restaurants for
violations of California wage and hour law on behalf of
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themselves and others. The employees were employed in
various capacities, including server, bartender, certified
trainer, manager-in-training, and shift lead.

In 2014, the trial court partially granted the employees’
motion for class certification and certified multiple
classes and subclasses. One such subclass, the dual

rate overtime subclass, alleged the owners paid certain
employees different rates of pay for performing the
same type of work during the same pay period and, as a
result, underpaid certain employees for overtime work.
Specifically, these employees asserted that the owners
violated Labor Code Sections 510 and 1194 by using the
“rate-in-effect method” instead of the “weighted average
method” for calculating the regular rates of pay for dual
rate employees.

Labor Code Section 510 requires that employees be
compensated at a rate of no less than 1.5 times the
employee’s regular rate of pay for all work in excess of
eight hours in one workday and 40 hours in any one
workweek. When an employee works at two different
pay rates rather than a fixed rate during a single
workweek, employers must calculate the regular rate of
pay based on both rates. For these dual rate employees,
two methods for calculating the regular rate of pay have
been developed: the weighted average method and the
rate-in-effect method.

The weighted average method adds all hours worked
in the week and divides that number into the total
compensation for the week. Under the rate-in-effect
method, the regular rate of pay is the hourly rate in
effect at the time the overtime hours begin. The rate-
in-effect method has the added benefit of being a
simpler method for computing overtime pay. However,
California’s Division of Labor Standards Enforcement
(DLSE) Manual has endorsed the weighted average
method.

While the trial court initially certified multiple classes
and subclasses, it ultimately decertified all classes but
the dual rate overtime subclass. In a separate trial
related to another portion of employees’ claims, the trial
court ruled in favor of the owners, finding that: 1) the
employees failed to exhaust the necessary administrative
remedies; 2) their dual rate claim was barred by the
statute of limitations; 3) they failed to prove that owners’
use of a rate-in-effect method to calculate overtime

in dual rate workweeks violated any labor law; and

4) even if the owners did violate the law by using the
rate-in-effect method to calculate overtime, the impact
on the employees was negligible. Based on the trial
court’s ruling, the owners moved to decertify the dual
rate overtime subclass, and the trial court granted

the motion. The parties also stipulated to dismiss the

§
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employees’ other claims under the Private Attorney’s
General Act (PAGA) so that only the individual claims
remained. The employees appealed.

On appeal, the appellate court noted that the trial court
gave a single reason for decertification of the dual rate
overtime subclass: the employees, who had proposed
the separate trial in the first place, were bound by the
trial court’s finding that the owners did not violate any
law by using the rate-in-effect method of calculating the
overtime rate. The appellate court agreed, finding that
although the DLSE Manual has endorsed the weighted
average method, the statements in the DLSE Manual
are not binding. Further, the court noted that while

a California Supreme Court case cited the weighted
average method, the issues in that case were different.
In summary, California law did not make the weighted
average method the exclusive method for calculating the
regular rate of pay for dual rate employees.

In addition, the court noted that by using the rate-in-
effect method for calculating the regular rate of pay, the
owners conferred a net benefit on dual rate employees.
For example, the employees’ expert testified that one of
the dual rate employees worked seven dual rate periods.
Of those seven periods, one resulted in the employee
receiving 98 cents less overtime pay than he would

have received using the weighted average method, and
six periods resulted in a total of $34.31 more overtime
pay. Thus, the employee received $33.33 more overtime
pay due to the owners’ use of the rate-in-effect method.
The employees’ expert also determined that in total,

the employees were paid $2,065.74 more because the
owners had used the rate-in-effect method instead of the
weighted average method. Thus, the court concluded
that imposing penalties of any amount against the
owners would be unjust.

Accordingly, the court affirmed the trial court’s
decision and determined that the owners did not violate
California employment law.

Levanoff v. Dragas, 65 Cal. App. 5th 1079 (2021).

Norte:
This case interpreted California wage and hour law,
which generally applies to private employers. The federal
law — the Fair Labor Standards Act ("FLSA”) — generally
applies to public agencies. Under the FLSA, when an
employee has more than one rate of pay, the reqular rate
of pay is “the weighted average of such rates.” However,
the FLSA allows the rate-in-effect method if the overtime
compensation was paid pursuant to an agreement or
understanding arrived at between the employer and the
employee in advance of performance of the work.
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Marek Pientos is an Associate in the San Diego office of LCW where he provides
representation and counsel to clients on labor and employment matters. Marek
has extensive litigation experience representing employers with respect to claims
of discrimination, retaliation, wrongful termination, harassment, and wage and hour
violations.

Joseph Suarez is an Associate in our Los Angeles office where he provides advice
and counsel to cities, counties, and other public agency and nonprofit clients in all
matters pertaining to employment and labor law.

Millicent Usoro is an Associate in the Los Angeles office of LCW where she advises
clients on labor and employment law matters and represents education clients

on matters such as contracting, Title IX policy, discrimination, student privacy and
investigations.

Dana Sever Scott is an Associate in our Sacramento office where she advises public/
private schools, colleges and nonprofit organizations across the state. Dana provides
representation and counsel in transactional, administrative, governance and advice
and counsel matters.

| Eugene Zinovyev is an Associate in the San Francisco office of LCW. A skilled
litigator, Eugene has tried over a dozen cases in both state and federal courts and
| he notably helped secure a defense verdict after a 16-day trial on behalf of an
| accreditation agency for public and private schools.
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- Baby Bonanza!
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June, July and August have been especially exciting monthsfor our
firm. LCW sends huge congratulations to our attorneys and staff who
recently welcothed little bundles of joy into the world! We send best
wishes to each of our new parents, their partners, families and friends.

Stephanie Lowe, San Diego
Associate, welcomed baby
Jamie Lowe Larson on June 25.

Anthoy Risucci, San Francisco
Associate, welcomed baby
Talia Marie Risucci on July 10.

2 , { Lars Reed, Sacramento

9,),’ E?c..\,\ - A.ssoaate., we!comed baby
o i . Fiona Sofie Miner on July 10.

Cynthia Michel, San Diego

Legal Secretary, welcomed baby

Carina Luz Michel on June 29.

&5

Dana Sever Scott, Sacramento
Associate, welcomed baby
Benjamin (Benji) Albert Scott
on August 1.
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2 Day Internal Affairs
Investigation Seminar

October 19, 2021 | 9:00am - 4:00pm
AND
October 20, 2021 | 9:00am - 4:00pm

The Internal Affairs investigation is a key element in whether an agency will be successful in imposing discipline. What do decision
makers, hearing lawyers and courts look for in an 1A report? This two-day course will unlock the difference between an IA that
supports discipline versus those that undermine it.

This POST-approved course provides a complete guide to conducting a fair and thorough internal affairs investigation that will
create a defensible disciplinary action in the event of sustained findings. You will gain an understanding of the impact that good
decision-making and strategy have on the agency’s success in defending IAs and winning appeals.

This 2-day seminar will encompass legal aspects of a properly conducted IA Seminar, including topics such as:

Overview of the Peace Officers’ Bill of Rights (POBR) and consequences of violations for your agency
Best practices in initiating and organizing the IA investigation

How to obtain documents and other evidence

Interview techniques and transcript recommendations, plus pitfalls to avoid

Identifying common mistakes during IA investigations and solutions

Current and emerging legal trends in public safety allegations and discipline

City of Tustin Community Center at the Market Place (located behind Rubio’s Coastal Grill
WHERE? & across California Pizza Kitchen)
2961 El Camino Real, Tustin, CA 92782

PARKING? Complimentary parking at location inside outdoor shopping center

WHO SHOULD ATTEND? Experienced and Aspiring HR and Labor Relations Professionals.

Liebert Cassidy Whitmore is an approved MCLE provider. Participating attorneys are

MCLE? eligible for 12 hours of MCLE. The person from your agency that registers for this webinar
will receive the official set of MCLE forms. In order to receive your MCLE credit, you will
need to complete and return these forms that will be available at the workshop.

Cancellations must be received by October 12, 2021, to receive a full refund. No refunds
” will be given after that time. All credit card refunds requested after 45 days from the
CANCELLATION POLICY? registration will be subject to a 10% refund charge. Participant substitutions are accepted

any time prior to October 18, 2021.

QUESTIONS? Please email Kaela Arias at or 310.981.2087

LIEBERT CASSIDY WHITMORE



mailto:karias%40lcwlegal.com?subject=
https://www.lcwlegal.com/events-and-training/seminars/best-practices-for-conducting-fair-and-legally-compliant-internal-affairs-investigations/

BRIEFING ROOM 4

Upcoming Webin
MOU Overtime:

Are You Paying
Above the Legal

Requirements?

August 26, 2021
10:00 - 11:00am
Register online here!

& FIRM PUBLICATIONS

To view these articles and the most recent attorney-authored articles, please visit: www.lewlegal.com/news.

Associate Alex Volberding weighed in on employers’ newfound interest in requiring COVID-19 vaccinations for employees in the July 29 Daily Journal article
“Employers showing more interest in required vaccinations.” Alex shared that in relationship to California unionized workforces and public colleges/universities “the
analytical framework ... can be reasonably extended to cover other public employers.”

Managing Partner Shelline Bennett’s article “Decorum and civility in the public sector” was published in the July 27, 2021 edition of American City & County. The
piece provides helpful pointers that aid elected officials in preserving decorum and civility on the job.

In a July 23 KRON4 news segment, LCW Partner Peter Brown discussed the legality of vaccination mandates and the potential for legal challenges as some employers
now push for mandatory vaccinations for their government employees.

Partner Michael Blacher recently weighed in on the Supreme Court’s decision to avoid making any sweeping decisions on LGBTQ bias laws after its recent ruling that
Philadelphia violated the religious rights of a foster care agency that refused to place children with same-sex couples. In the June 17 Law360 article “3 Takeaways From
High Court’s Ruling In LGBTQ Rights Fight” Michael noted that the high court’s ruling “recognized that Philadelphia intended to discriminate based on religion”
though it left the Employment Division v. Smith precedent intact. He added, “That’s particularly significant in a case that had largely been framed as weighing the
interests of anti-discrimination against religious liberty. The court reframed the issue as one solely addressing intolerance of religious beliefs and practices. That focus
should resonate with courts around the country.”

Partner Heather DeBlanc and Associate Stephanie Lowe penned “What Benefits Administrators Should Know ... Temporary Flexibilities for Health FSAs and DCAPs”
for the July 2021 issue of HR News. The piece details some of the flexibilities in health FSAs and DCAPs created by the IRS in response to the COVID-19 pandemic.
According to the authors, those flexibilities are intended to provide employees with more opportunities to utilize these accounts to pay out-of-pocket medical and
dependent care costs on a tax-free basis.

Partner Peter Brown and Associate Alex Volberding penned “Employer Comms Key To New Calif. COVID Rules Compliance” for the June 29 issue of Law360, which
highlights the collaboration needed between employers and employees to increase the workforce vaccination rate and avoid negative operational impacts and costs
associated with work-related COVID-19 exposure.

Senior Counsel David Urban penned the article “Give Me a $#@%—SCOTUS Bolsters First Amendment in Cheerleader Case,” which was published in the July 9 issue
of Bloomberg Law. The piece explores the U.S. Supreme Court’s decision regarding a public school that punished a cheerleader for a vulgar social media post and what
the decision means for public educators.

Associate Ronnie Arenas appeared on Telemundo June 16, 2021 to discuss CalOSHA and the pending decision regarding masks in the workplace.

Managing Partner Shelline Bennett penned the piece “Bringing back decorum and civility in the public sector,” which was published in the June 1, 2021 edition of
Western City Magazine. The article provides much-needed tips that elected officials and senior city management can implement to help preserve civility and set high
standards for employees, elected officials, and the cities with which they work.

In the 2nd Quarter 2021 issue of Workspan, Associate and Affordable Care Act (ACA) expert Stephanie Lowe shared her thoughts on how the Supreme Court might rule
on a case regarding the ACA’s individual mandate. The article explores whether the individual mandate can be severed from the ACA as well as whether the mandate
and the ACA as a whole are constitutional.
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“Addressing Workplace Violence”
Los Angeles County Human Resources (LCHR) Consortium | Webinar | Danny Y. Yoo

“Exercising Your Management Rights”
NorCal ERC | Webinar | Melanie L. Chaney

“Exercising Your Management Rights”
Orange County Consortium | Webinar | Melanie L. Chaney

“Managing COVID-19 Issues: Now and What’s Next”
East Inland Empire ERC | Webinar | Alexander Volberding

“Managing COVID-19 Issues: Now and What’s Next”
Gateway Public ERC | Webinar | Alexander Volberding

“Managing COVID-19 Issues: Now and What’s Next”
South Bay ERC | Webinar | Alexander Volberding

“Managing COVID-19 Issues: Now and What’s Next”
West Inland Empire ERC | Webinar | Alexander Volberding

“Managing COVID-19 Issues: Now and What’s Next”
Imperial Valley ERC | Webinar | Alexander Volberding

“Managing COVID-19 Issues: Now and What’s Next”
North State ERC | Webinar | Alexander Volberding

“Managing COVID-19 Issues: Now and What’s Next”
San Gabriel Valley ERC | Webinar | Alexander Volberding

“Managing COVID-19 Issues: Now and What’s Next”
Ventura/Santa Barbara ERC | Webinar | Alexander Volberding

“Introduction to the FLSA”
Central Valley ERC | Webinar | Lisa S. Charbonneau

“Maximizing Performance through Evaluation, Documentation and Corrective Action”
Gateway Pubic ERC | Webinar | Ronnie Arenas

“Managing the Marginal Employee”
Humboldt County ERC | Webinar | Erin Kunze

“Managing the Marginal Employee”
Napa/Solano/Yolo ERC | Webinar | Erin Kunze

“Introduction to the FLSA”
North San Diego County ERC | Webinar | Lisa S. Charbonneau

“Maximizing Performance through Evaluation, Documentation and Corrective Action”
San Mateo County ERC | Webinar | Ronnie Arenas
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Sept. 2 “Managing the Marginal Employee”
Sonoma/Marin ERC | Webinar | Erin Kunze

Sept. 8 “Supervisor’s Guide to Understanding and Managing Employees’ Rights: Labor, Leaves and Accommodations”
Imperial Valley ERC | Webinar | Jack Hughes

Sept. 8 “Supervisor’s Guide to Understanding and Managing Employees’ Rights: Labor, Leaves and Accommodations”
Monterey Bay ERC | Webinar | Laura Drottz Kalty

Sept. 8 “Supervisor’s Guide to Understanding and Managing Employees’ Rights: Labor, Leaves and Accommodations”
NorCal ERC | Webinar | Laura Drottz Kalty

Sept. 8 “Managing the Marginal Employee”
North State ERC | Webinar | Erin Kunze

Sept. 8 “Managing the Marginal Employee”
San Gabriel Valley ERC | Webinar | Erin Kunze

Sept. 8 “Managing the Marginal Employee”
San Joaquin Valley ERC | Webinar | Erin Kunze

Sept. 8 “Supervisor’s Guide to Understanding and Managing Employees’ Rights: Labor, Leaves and Accommodations”
Ventura/Santa Barbara ERC | Webinar | Jack Hughes

Sept. 9 “Managing COVID-19 Issues: Now and What’s Next”
Bay Area ERC | Webinar | Alexander Volberding

Sept. 9 “Managing COVID-19 Issues: Now and What’s Next”
Coachella Valley ERC | Webinar | Alexander Volberding

Sept. 9 “Managing COVID-19 Issues: Now and What’s Next”
Gold Country ERC | Webinar | Alexander Volberding

Sept. 9 “Moving Into the Future”
Los Angeles County Human Resources (LCHR) Consortium | Webinar | Alysha Stein-Manes

Sept. 9 “Managing COVID-19 Issues: Now and What’s Next”
San Diego ERC | Webinar | Alexander Volberding

Sept. 15 “Public Sector Employment Law Update”
Orange County Consortium | Webinar | Richard S. Whitmore

Sept. 23 “Leaves, Leaves and More Leaves”
Central Coast ERC | Webinar | Che I. Johnson

Sept. 23 “Difficult Conversations”
Mendocino County ERC | Webinar | Heather R. Coffman

Sept. 23 “Leaves, Leaves and More Leaves”
West Inland Empire ERC | Webinar | Che I. Johnson

Customized Training
Our customized training programs can help improve workplace performance and reduce exposure to liability and costly

litigation. For more information, please visit www.lcwlegal.com/events-and-training.
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Aug. 11

Aug. 12

Aug. 18

Aug. 18

Aug. 19

Aug. 24

Aug. 31

Aug. 31

Sept. 7, 8

Sept. 10, 11

Sept. 21

Sept. 29

Sept. 30

Sept. 30

“Nuts & Bolts: Navigating Common Legal Risks for the Front Line Supervisor”
San Bernardino Airport | James E. Oldendorph

“A Guide to Implementing Public Employee Discipline”
City of Alameda Police Department | Webinar | Heather R. Coffman

“Training Academy for Workplace Investigators: Core Principles, Skills & Practices for Conducting Effective
Workplace Investigations”
County of Fresno | Shelline Bennett

“Maximizing Performance Through Evaluation, Documentation, and Corrective Action”
Mendocino County | Webinar | Jack Hughes

“Maximizing Performance Through Evaluation, Documentation, and Corrective Action”
Mendocino County | Webinar | Jack Hughes

“Public Records Act”& “Rosenberg’s Rules of Order”
City of National City | Webinar | Kevin J. Chicas

“Implicit Bias”
ERMA | Webinar | Michael Youril

“Key Legal Principles for Public Safety Managers - POST Management Course”
Peace Officer Standards and Training - POST | San Diego | Mark Meyerhoff

“Training Academy for Workplace Investigators: Core Principles, Skills & Practices for Conducting Effective
Workplace Investigations - Part 1”
San Joaquin County | Webinar | Shelline Bennett

“Ethics in Public Service”
City of Compton | Webinar | Meredith Karasch

“Training Academy for Workplace Investigators: Core Principles, Skills & Practices for Conducting Effective
Workplace Investigations”
City of Fresno | Shelline Bennett

“The Art of Writing the Performance Evaluation”
Mendocino County | Webinar | Jack Hughes

“The Disability Interactive Process”
ERMA | Webinar | Danny Y. Yoo

“The Art of Writing the Performance Evaluation”
Mendocino County | Webinar | Jack Hughes

Speaking Engagements

Aug. 11

Sept. 23

“Supervising and Managing Employees After COVID-19: Navigating Employee Leave Rights and Teleworking
and Other Accommodation Requests”

Municipal Management Association of Northern California (MMANC) Summer Webinar Series | Webinar |
Heather R. Coffman

“Introduction to Labor Relations for Elected Officials”
League of California Cities 2021 Annual Conference | Sacramento | Shelline Bennett & Jack Hughes
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Sept. 24 “Labor and Employment Litigation Update”
League of California Cities 2021 Annual Conference City Attorney’s Track | Sacramento | Brian P. Walter

Sept. 29 “Executive Briefing: What Police Chiefs Need to Know about Labor Relations and Personnel Issues”
California Police Chiefs Association (CPCA) Becoming a Police Chief: Developing a Mindset for Success and
Service | Pismo Beach | J. Scott Tiedemann

Seminars/ Webinars
For more information and to register, please visit www.lcwlegal.com/events-and-training/webinars-seminars.

Aug. 18 “The Public Employment Relations Board (PERB) Academy - Part 1”
Liebert Cassidy Whitmore | Webinar | Kristi Recchia & Che I. Johnson

Aug. 25 “The Public Employment Relations Board (PERB) Academy - Part 2”
Liebert Cassidy Whitmore | Webinar | Kristi Recchia & Che I. Johnson

Aug. 26 “MOU Overtime: Are You Paying Above the Legal Requirements?”
Liebert Cassidy Whitmore | Webinar | Peter J. Brown

Sept. 9 “Bargaining Over Benefits - Part 1”
Liebert Cassidy Whitmore | Webinar | Kristi Recchia & Steven M. Berliner

Sept. 16 “Bargaining Over Benefits - Part 2”
Liebert Cassidy Whitmore | Webinar | Kristi Recchia & Steven M. Berliner
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Requests for permission to reproduce all or part of this publication should be addressed to Cynthia Weldon, Director of Marketing and Training at 310.981.2000.

Briefing Room is published monthly for the benefit of the clients of Liebert Cassidy Whitmore.

The information in Briefing Room should not be acted on without professional advice. To contact us, please
call 310.981.2000, 415.512.3000, 559.256.7800, 619.481.5900 or 916.584.7000 or e-mail info@lcwlegal.com.
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